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DECLARATION OF PHILIP JOHNSON

I, Philip Johnson, state as follows:

I. BACKGROUND

1. I am Chief Executive Officer of Leo J. Shapiro and Associates, Inc., a Chicago-based

market research and consulting firm that conducts surveys.

2. I have been with this firm since 1971. Over the past 39 years, I have designed and

supervised hundreds of surveys measuring consumer behavior, opinion, and beliefs

concerning brands and products, employing a wide range of research techniques. I have

given lectures before the American Bar Association (ABA), the Practising Law Institute

(PLI), the American Intellectual Property Law Association (AIPLA), and the

International Trademark Association (INT A) on the use of survey research in litigation. I

am a member ofthe American Marketing Association (AMA), the American Association

for Public Opinion Research (AAPOR), and the International Trademark Association

(INT A). I have a RS. degree from Loyola University and an M.RA. degree from the

University of Chicago. A description of my background and a list of cases in which I

have offered survey evidence during the past four years are attached to Appendix A of

this Declaration.
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II. INTRODUCTION

3. During November 2009, I was retained by counsel from the law firm, Gibney Anthony &

Flaherty L.L.P., on behalf of its client, Ro1ex Watch USA, Inc. ("Rolex"). Counsel

informed me of a dispute that has arisen between AFP Imaging Corporation ("AFP"), on

the one hand, and Rolex, on the other hand. It is my understanding that AFP has fied an

application with the Patent and Trademark Office to register the word mark "ROLL-X"

in connection with x-ray tables. Rolex is concerned that AFP's use of the "ROLL-X"

name wil cause dilution of its famous Rolex trademark.

4. Counsel asked whether I could design and conduct a study that would explore the extent,

if any, to which healthcare professionals, who purchase x-ray tables would think ofthe

Rolex trademark and/or its products when encountering an x-ray table called "ROLL-X."

Such a false association would mean that the Rolex trademark would likely be diluted by

the use of the "ROLL-X" name for x-ray tables. I agreed and proceeded to design and

conduct such a study. What follows is a report on the design, execution, and results of

this research, as well as the conclusions that one can draw from this measurement.
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III. METHODOLOGY

5. Telephone interviews were conducted between November 19, 2009 and Februar 5,2010

with animal health professionals (e.g., veterinarians, veterinary technicians, office

managers, etc.) who are responsible for making the decision about purchasing x-ray

tables. A total of 301 interviews were conducted in this research study using a random

probability sample of veterinary clinics located across the United States. This national

sample of veterinary clinics was provided by SK&A Information Services, Inc., a

company that specializes in supplying healthcare provider samples for research purposes.

6. The survey employed both a "test" cell and a "control" cell. Two thirds of the interviews

(200 cases) were conducted in the test cell, and one third of the interviews (101 cases)

were conducted in the control celL. Each respondent was randomly assigned to either the

test cell (i.e., viewed only the test cell exhibit) or the control cell (i.e., viewed only the

control cell exhibit).

7. The test cell exhibit bears the name "ROLL-X" while the control cell exhibit bears the

name "DIGI-X." I selected "DIGI-X" as the control cell name because it shares a similar

format to "ROLL-X" (i.e., four letters hyphen "X") but does not contain the "ROLL"

portion of the name.
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8. Reduced size images of the exhibits are shown below:

Test Cell Exhibit

ROLL-X

Control Cell Exhibit

DIGI-X



5

9. This use of both a test cell and control cell is the preferred survey methodology because

there is a certain amount of error in any survey measurement that can be caused by

sample error, guessing, the design ofthe study, or the construction of the questions asked.

It is important to exclude these forms of error from the study results when assessing the

degree of dilution that may be present. The methodology used in this study allows one to

accurately isolate and assess the effects of the test cell word mark on likelihood of

dilution. Operationally, this is accomplished by subtracting the proportion of control cell

respondents who falsely associate the Rolex trademark with "DIGI-X" from the

proportion of test cell respondents who falsely associate the Rolex trademark with

"ROLL-X."

10. This study was designed to assess the likelihood of dilution. In order to accurately

measure likelihood of dilution, it is necessary to separate those who are likely to be

confused as to source from those who do not believe that the product or service comes

from the senior user, but nonetheless associate the product or service in question with the

senior user and specifically do so because of the element in question. Such a

measurement produces an accurate assessment of the likelihood of dilution through

blurrng. This protocol follows the methodology used in the Nike, Inc. vs. Nikepal

International, Inc. case. 
1

11. In disputes about likelihood of confusion and dilution, the appropriate universe for the

survey is the late comer's (i.e., junior user's) market. In his treatise, Dr. Thomas

1 Nike, Inc. v. Nikepal International, Inc., 84 u.S.P.Q.2d 1820 (E.D. CaL. 2007).
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McCarhy states that when designing a study to measure likelihood of confusion, the

proper universe is potential consumers of the junior user's goods or services2:

"In a traditional case claiming 'forward' confusion, not 'reverse'
confusion, the proper universe to survey is the potential buyers of
the junior user's goods or services. "

12. It is my understanding that Veterinary Medicine is a primary target for AFP's x-ray table

product line. In order to reach a representative segment of AFP's (the junior user's) x-ray

table marketplace, qualified respondents were animal health professionals working at

veterinary clinics, who are decision makers about which x-ray tables to purchase. The

screening interview proceeded as follows:

Question 1:

"Do you use x-ray tables at your facility?"

Question II:

"Are you the person at your facility who is most responsible for making the
decision about which particular x-ray table to purchase ?"

Question III:

"And what is your job title? "

13. Each screened and qualified respondent was then told:

"Before we begin, I would like you to know that the interview wil take about 5
minutes of your time. If you qualif and complete the entire study, we wil send
you or your favorite charity a $30 honorarium as a token of appreciation for your
cooperation. I would like you to know that your answers and identity wil be kept
strictly confidential. As we go through the study, I wil be asking you some
questions. If you do not know the answers to any of the questions, it is okay to say

2 McCarthy, J. Thomas. 2000. McCarthy on Trademarks and Unfair Competition, Volume 6, 32:159.
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so. Please do not refer to any materials or literature in your offce while
answering these questions. "

14. Qualified respondents were then asked to log onto the Internet to view the exhibit. If the

respondent did not have Internet access, the interview was terminated. Respondents were

directed to either the test cell URL or the control cell URL:

"I am going to ask you to log onto the Internet. Please have your computer on
and accessible during the interview.

First, please enter the following URL into your web browser:
http://surveycenteronline.com/equipmentmm

OR
http://surveycenteronline. com/ equipmentbb

Let me know when you are there. "

Question 1:

"Can you clearly see the name on your computer screen?"

15. If the respondent could clearly see the name on his/her computer screen, the interview

continued. Each respondent was then asked his/her belief about source. In order to

understand the basis for their beliefs as well as exactly what company or source they are

referrng to, respondents were then asked an open-ended question that allowed them to

explain their answers in their own words.

Question 2a:

"Assume for a moment that you were looking for a new x-ray table and you
encountered one that uses this name. Based on what you see here, would you OR
would you not have a belief as to who or what company puts out or sponsors this
x-ray table? "
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Question 2b:

"IF SAYS 'YES, I WOULD,' IN Q.2a, ASK: Who or what company is that? IF
SAYS THE NAME OF A BRAND OR COMPANY: Can you please spell that
company name for me?"

Question 2c:

"What makes you say that? PROBE: What else?"

16. After asking the source question, respondents were instructed to close their web browser

so that they could not refer back to the exhibit for the remainder ofthe interview.

"Please close your web browser now. Let me know when you have done this. "

17. The interview continued after the respondent indicated that he/she had closed the web

browser. The exact questions used and the sequence in which they occurred are as

follows:

Question 3a:

"What, if anything, came to your mind when I first showed you the name of this x-
ray table? IF SAYS THE NAME OF A BRAND OR COMPANY: Can you
please spell thatfor me? PROBE: Anything else?"

Question 3b:

"FOR EACH RESPONSE GIVEN IN Q.3a, ASK: What makes you say that
(INSERT RESPONSE GIVEN IN Q.3a) came to your mind? PROBE: What
else? "

Question 3c:

"FOR EACH RESPONSE GIVEN IN Q.3a, ASK: What kind of company or
product is (INSERT RESPONSE GIVEN IN Q.3a)? How would you describe it to
someone else if you were explaining who or what it is? "
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Question 4a:

"Did any other product or products come to your mind when I first showed you
the name of this x-ray table? "

Question 4b:

"IF SAYS 'YES' IN Q.4a, ASK: What product or products is that? IF SAYS
THE NAME OF A BRAND OR COMPANY: Can you please spell thatfor me?
PROBE: Any others?"

Question 4c:

"FOR EACH RESPONSE GIVEN IN Q.4b, ASK: What makes you say that
(INSERT RESPONSE GIVEN IN Q.4b) came to your mind? PROBE: What
else? "

18. Finally, classification information was secured and the interview completed. Copies of

the questionnaire and the exhibits used are attached to Appendix B of this Declaration.

19. Based on the sample size of 200 cases in the test cell, the statistical error rate for the key

measures in this study fall into the range of :16.9% for a statistic such as 52% at the 95%

confidence leveL. In other words, one would expect that 95 times out of 100, a

measurement that was actually 52% would accurately be represented in the data by a

statistic as high as 59%, or as low as 45%.

20. Interviewing was administered and supervised, under my direction, by Survey Center,

L.L.C., a company that specializes in the administration of market research surveys.

Survey Center is the data collection division of Leo 1. Shapiro and Associates and is a

member of the Market Research Association. Interviewing was conducted by an
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member of the Market Research Association. Interviewing was conducted by an

independent research firm who specializes in telephone interviewing. Interviewers were

trained in proper interviewing techniques and were briefed specifically on this project.

21. The survey used a "double-blind" approach, where neither the respondent nor the

interviewers conducting the study were aware of the purpose of the research or the

identity ofthe party who commissioned it. The methodology, survey design, execution,

and reporting were all conducted in accordance with generally accepted standards of

objective procedure and survey technique.

22. Independent validation was conducted by telephone, which involved re-establishing

contact with the persons who were interviewed in the study. Based on this re-contact,

none of the 301 interviews failed during the validation procedure. A summary of the

survey validation is attached to Appendix C of this Declaration.

23. The work performed to design, carr out, and report this study is covered by a billing of

$100,000. Additional time required for trial testimony or deposition, wil be biled at a

rate of $7,000 per day, plus expenses.
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iv. RESULTS

24. Each respondent was asked ifthey have a belief about who or what company puts out or

sponsors this x-ray table. Overall, just 4% oftest cell respondents and 5% of control cell

respondents report having a belief about source.

Question 2a:

"Assume for a moment that you were looking for a new x-ray table and you
encountered one that uses this name. Based on what you see here, would you OR
would you not have a belief as to who or what company puts out or sponsors this
x-ray table? "

ALL RESPONDENTS

Yes, I Would

No, I Would Not

Don't Know

EXHIBIT SHOWN
ROLL-X DIGI-X

(200) (101)
100% 100%

4% 5%

96

*

94

1

*0.5% or fewer mentions, but not zero.
NOTE: Table may not sum to 100% due to rounding.
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25. Among those respondents who have a belief about source, just 2% ( 4 respondents) in the

test cell mentioned the Rolex brand: two respondents (1 %) name Rolex as the source,

although they later explain that they are only saying Rolex out of familiarity, and the

other two respondents (1 %) say that there is a play on words of the Rolex brand. In other

words, none of these four respondents evidence any actual confusion. There were no

corresponding Rolex mentions in the control cell. Specifically, in response to Questions

2b and 2c, these four test cell respondents say:

ID #88:

ID#136:

ID #170:

"Rolex watch. Familiar only with the watch. "

"Rolex. Brand recognition. "

"There's a play on words, as in Rolex watch. A digital x-ray and a
rolling table. The tables have rollng top tables. "

"Rolex. It looks like it's a play on Rolex, but not the expensive
watch itself "

ID #228:

Q.2b: "IF SAYS 'YES, I WOULD,' IN Q.2a, ASK: Who or what company is

that? "

Q.2c: "What makes you say that?"

Net of Q.2b-c

ALL RESPONDENTS
All Who Have a Belief About Source:

ROLL-X
DIGI-X
Rolex Watch
Play On Word "Rolex"
Digital X-Ray
Rolling Table
Other Comments

*0.5% or fewer mentions, but not zero.

EXHIBIT SHOWN
ROLL-X

(200)
100%
4%
2

DIG I-X 

(101)
100%

5%

3

1

1

*

*

2



13

26. Each respondent was asked what came to mind when they first saw the name ofthis x-ray

table. Overall, 42% of test cell respondents say Rolex comes to mind, while no one in the

control cell mentions Rolex.

Question 3a:

"What, if anything, came to your mind when I first showed you the name of this x-
ray table? "

ALL RESPONDENTS
All Who Say Something Came to Mind:

Rolex Mentions (Net):
RolexlW atch
Rolex Horse Event

Other Mentions (Net):
Portable/Movable/Rolling
X-Ray Tables/Equipment
X-Rays
Rolodex/Filing System
Not Familiar With
Plain/Easy to Read/Simple
Rolaids/ Antacid
Play On WordslName
Expensive/Luxury/High- End
Rolo/Candy
Good Quality/Reliable/Durable
Joke/Funny/Clever
Digital X-Rays/Equipment
Other Comments (Net)**

All Who Do Not Say Something Came to Mind:

EXHIBIT SHOWN
ROLL-X

(200)
100%
82%

42
42

1

56
32
18
7
4
2
2
2
2
2
2
2
1

*

14

.l

*0.5% or fewer mentions, but not zero.
** I % or fewer mentions each, but not zero.
NOTE: Table may sum to more than total due to multiple mentions by some respondents.

DIGI-X
(101)
100%
91%

21

1

7

6
4

2
78
12

2
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27. Among test cell respondents who say Rolex came to mind, the most frequently cited

reason is the name (32%).

Question 3b:

"What makes you say that (INSERT RESPONSE GIVEN IN Q.3a) came to your
mind?"

ALL RESPONDENTS

All Who Say Rolex Came to Mind:

Because ofthe Name

Rolex/atch
Comes to Mind/Reminds Me Of

Familiar With

Well-Known/Recognize It

Expensive/Luxury/High- End

Rolex Horse Event

Play On Words/Name

Other Comments

ROLL-X

(200)
100%

42%

32

26

8

4

3

2

1

*

*

Don't Know/Not Answering *

*0.5% or fewer mentions, but not zero.
NOTE: Table may sum to more than total due to multiple mentions by some respondents.
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28. Most test cell respondents who say Rolex came to mind further describe the watch (30%)

or describe an attribute of the watch such as luxury (26%) or good quality (12%).

Question 3c:

"What kind of company or product is (INSERT RESPONSE GIVEN IN Q.3a)?
How would you describe it to someone else if you were explaining who or what it
. ?"
iS.

ALL RESPONDENTS

All Who Say Rolex Came to Mind:

RolexI atch

Expensive/Luxury/High- End

Good Quality/Reliable/Durable

Gold

For Older People

Rolex Horse Event

Good Customer Service

Other Comments

Don't Know/Not Answering

ROLL-X

(200)
100%

42%
30

26

12

1

1

1

*

*

4

*0.5% or fewer mentions, but not zero.
NOTE: Table may sum to more than total due to multiple mentions by some respondents.
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29. Each respondent was then asked if any other products came to mind when they first saw

the name of this x-ray table. Overall, 19% of test cell respondents and 18% of control

cell respondents report that other products came to mind.

Question 4a:

"Did any other product or products come to your mind when I first showed you
the name of this x-ray table? "

ALL RESPONDENTS

EXHIBIT SHOWN
ROLL-X DIGI-X

(200) (101)
100% 100%

Yes

No

19% 18%

8281
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30. Among the 19% of respondents who say other products came to mind, about half name

Rolex (10% overall). This additional 10% represents respondents who did not identifY

Rolex in either Question 2 or Question 3. No one mentions Rolex in the control cell.

Question 4b:

"IF SAYS 'YES' IN Q.4a, ASK: What product or products is that?"

EXHIBIT SHOWN

ROLL-X
(200)
100%

19%

10

.2

2

2

2

1

DIG i-x 

(101)
100%

18%

ALL RESPONDENTS
All Who Say Other Products Came to Mind:

RolexI atch
Other Mentions (Net):

Portable/Movable/Rolling

Rolaids/ Antacid

Rolodex/Filing System

X-Ray Tables/Equipment

Digital X-Rays

Computer System/Hardware

Other Comments (Net)**

17

4

2

3

2

11

Don't Know/Not Answering *
1

*0.5% or fewer mentions, but not zero.
** I % or fewer mentions each, but not zero.
NOTE: Table may sum to more than total due to multiple mentions by some respondents.
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31. Among test cell respondents who say Rolex came to mind, the most frequently cited

reason is the name (9%).

Question 4c:

"What makes you say that (INSERT RESPONSE GIVEN IN Q.4b) came to your
mind? "

ALL RESPONDENTS

All Who Say Rolex Came to Mind:

Because of the Name

Rolex/ atch

Comes to Mind/Reminds Me Of

Well-Known/Recognize It

ROLL-X
(200)
100%

10%

9

4

2

*

*0.5% or fewer mentions, but not zero.
NOTE: Table may sum to more than total due to multiple mentions by some respondents.
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Summary Table: Total Rolex Association

32. When the results to all the survey questions are considered together on an unduplicated

basis, 52% report that the Rolex trademark comes to mind when they encounter the

"ROLL-X" name for x-ray tables.

Net Un duplicated Summary Table
(Net of Q.2-4)

EXHIBIT SHOWN
ROLL-X

(200)
100%
52%

DIGI-X
(101)
100%
--%

ALL RESPONDENTS
Total Rolex Association

All Who Identify Rolex in Q.2 Or Q.3 42
All Who Identify Rolex in QA, But Do

Not Identify It in Q.2 Or Q.3 10
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v. CONCLUSIONS AND OPINIONS

33. Based on these results, it is clear that the use of the "ROLL-X" name in connection with

x-ray tables causes a majority (52%) of those animal health professionals who encounter

it to think of the famous Rolex trademark. In virtually all of these instances, this specific

association with Rolex occurs in the form of dilution or blurring of the Rolex trademark.

34. It is my opinion that there is a high degree of false association between x-ray tables called

"ROLL-X" and the Rolex watch company such that a significant likelihood of trademark

dilution occurs.

Pursuant to 28 U.S.C., Section 1746, I declare under penalty of 
perjury under the laws of the

United States that the foregoing is true and correct.

Executed on March /1, 2010 at Chicago, Ilinois.
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LEO ). S H A I' i R 0 & ASS 0 C i ATE S LLC

PHILIP JOHNSON

CURRCULUM VITAE

Philip Johnson is the Chief Executive Officer of Leo 1. Shapiro and Associates, a Chicago-based market

research and behavioral consulting company. Mr. Johnson has been with this firm since i 971 and has

held a number of positions. In recent years, he has concentrated his efforts in the areas of study design

and the development of innovative research techniques.

Over the past years, Mr. Johnson has designed and supervised hundreds of surveys measuring consumer

behavior and opinion, employing a wide range of research techniques. His area of expertise is in the use

of survey research as a tool in litigation, including jury selection and trademark disputes.

Mr. Johnson has offered testimony regarding survey evidence on over fifty occasions in both Federal and

State courts. In addition, he has offered survey research in matters before the Federal Trade Commission,

The Food and Drug Administration, the Patent and Trademark Office, and the Trademark Trial and

Appeal Board. Mr. Johnson has designed, conducted, and reported survey evidence on behalf of both

plaintiffs and defendants in various cases. The topics covered in these litigation related surveys include

matters related to likelihood of confusion, secondary meaning, genericness, dilution, false advertising,

change of venue, and unfair competition.
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Part of Mr. Johnson's training has been through working with Dr. Leo 1. Shapiro, the Founder of the

company; the late Dr. Philip M. Hauser, a former Director of the U. S. Census Bureau; and the late

Dr. Hans Zeisel, who made significant contributions in the application of social science to the solution of

legal questions.

Mr. Johnson has given lectures before the American Bar Association (ABA) and the Practising Law

Institute (PLI) on the use of survey research in litigation. He is a member of the American Marketing

Association (AMA), the American Association for Public Opinion Research (AAPOR), and the

International Trademark Association (INTA).

Mr. Johnson has a B.S. degree in Psychology from Loyola University and an M.B.A. degree from the

University of Chicago.
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RECENT CASES WHERE PHILIP JOHNSON
TESTIFIED OR OFFERED SURVEY EVIDENCE...

NOVEMBER 2009 FAIR ISAAC CORPORATION v. EQUIFAX, INC., ET AL.
United States District Court for the
District of Minnesota

Secondary Meaning

JULY 2009 THE SCOTTS COMPANY LLC v. CENTRAL GARDEN & PET
COMPANY AND GULF STREAM HOME & GARDEN, INC.,
United States District Court for the
Southern District of Ohio

False Advertising

JULY 2009 LUMBER LIQUIDATORS, INC., v. STONE MOUNTAIN CARPET
MILLS, INC. d/b/a THE FLOOR TRADER
United States District Court for the
Eastern District of Virginia

Likelihood of Confusion

NOVEMBER 2008 BRIGHTON COLLECTIBLES, INC. v. COLDWATER CREEK, INC.
United States District Court for the
Southern District of California

Secondary Meaning

OCTOBER 2008 EL DIABLO, INC. v. MEL-OPP & GRIFF, LLC., ET AL.
In the Superior Court of the
State of Washington in and for the County of King

Trade Dress Infringement

AUGUST 2008 EXPERIENCE HENDRIX, LLC. AND AUTHENTIC HENDRIX, LLC.,
v. ELECTRIC HENDRIX, LLC., ET AL.
United States District Court for the
Western District of Washington at Seattle

Likelihood of Confusion

JANUARY 2008 PEDINOL PHARMACAL, INC. v. RISING PHARMACEUTICALS,
INC.
United States District Court for the
Eastern District of New York

Therapeutic Equivalence
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NOVEMBER 2007 SKECHERS U.S.A., INC. v. VANS, INC.
United States District Court for the
Central District of California

Likelihood of Post-Sale Confusion

AUGUST 2007 SAINT-GOBAIN CORPORATION v. 3M COMPANY
United States Patent and Trademark Office
Trademark Trial and Appeal Board

Secondary Meaning

APRIL 2007 NIKE, INC. v. NIKEPAL INTERNATIONAL, INC.
United States District Court for the
Eastern District of California

Likelihood of Initial Interest Confusion and Dilution

FEBRUARY 2007 JOHNSON & JOHNSON VISION CARE, INC. v. CIBA VISION
CORPORA TION
United States District Court for the
Southern District of New York

False Advertising

NOVEMBER 2006 HASBRO, INC. v. MGA ENTERTAINMENT, INC.
United States District Court for the
District of Rhode Island

Secondary Meaning

OCTOBER 2006 CLASSIC FOODS INTERNA TIONAL CORPORATION v. KETTLE
FOODS, INC.
United States District Court for the
Central District of California (Southern Division)

Likelihood of Confusion

JUNE 2006 GROCERY OUTLET INC. v. ALBERTSON'S, INC., AMERICAN
STORES COMPANY, L.L.C., AND LUCKY STORES, INC.
United States District Court for the
Northern District of California (San Francisco Division)

Likelihood of Confusion and Fame

JUNE 2006 DE BEERS LV TRADEMARK LTD. AND DE BEERS LV LTD. v.
DEBEERS DIAMOND SYNDICATE INC. AND MARVIN
ROSENBLATT
United States District Court for the
Southern District of New York

Awareness

APRIL 2006 24 HOUR FITNESS USA, INC. v. 24/7 TRIBECA FITNESS, L.L.C.,
24/7 GYM, L.L.C., ET AL.
United States District Court for the
Southern District of New York

Likelihood of Confusion
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APRIL 2006 JUICY COUTURE, INC. AND L.C. LICENSING, INC. v. LANCÔME
PARFUMS ET BEAUTE & CIE AND LUXURY PRODUCTS, L.L.c.
United States District Court for the
Southern District of New York

Likelihood of Confusion

JANUARY 2006 WHIRLPOOL PROPERTIES, INC., ET AL., v. LG ELECTRONICS
U.S.A., INC., ET AL.
United States District Court for the
Western District of Michigan (Southern Division)

Likelihood of Confusion

OCTOBER 2005 PRL USA HOLDINGS, INC. v. UNITED STATES POLO
ASSOCIA TION, ET AL.
United States District Court for the
Southern District of New York

Likelihood of Confusion

SEPTEMBER 2005 HILL'S PET NUTRITION, INC. v. NUTRO PRODUCTS, INC. AND
JOHN DOES #1-20
United States District Court for the
Central District of California (Western Division)

False Advertising

SEPTEMBER 2005 PERFUMEBA Y.COM, INC. v. EBA Y, INC.
United States District Court for the
Central District of California (Western Division)

Likelihood of Dilution and Initial Interest Confusion

JUNE 2005 METROPOLITAN LIFE INSURANCE CORPORATION v. METBANK
United States District Court for the
Southern District of New York

Likelihood of Confusion

MARCH 2005 PACIFIC MARKET INTERNATIONAL v. THERMOS L.L.C.
United States District Court for the
Western District of Washington (Seattle Division)

Likelihood of Confusion

MARCH 2005 JADA TOYS, INC. v. MA TTEL, INC.
United States District Court for the
Central District of California

Likelihood of Confusion
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QUESTIONNAIRE



Hello, my name is I work for Survey Center, and we are doing a short research

study with health care professionals such as yourself. We are not selling anything.

This is for research purposes only.

SCREENER

I. Do you use x-ray tables at your facility?

( ) NO...TALLY AN TERMINATE. ) YES...CONTINUE.

II. Are you the person at your facility who is most responsible for making the decision

about which particular x-ray table to purchase?

( ) NO...ASK TO SPEAK WITH THAT PERSON. ( ) YES...CONTINU.

III. And what is your job title?

) VETERINARIAN/VET

) OFFICE MAAGER

)VETERINARY TECHNICIAN/VET TECH ( )OWNER

) PURCHAS ING MAAGER ( ) OTHER...TALLY AN TERMINATE.

- - -- - - -- ---- -- - -- - - --- - --- - - -- - --- --- - -- -- --- - --- - - - -- - - -- -- - - -- - - -- - - -- - - -- -- -- -- - - -- ---

QUESTIONNAIRE:

SAY: Before we begin, I would like you to know that the interview will take about 5

minutes of your time. If you qualify and complete the entire study, we will send you or

your favorite charity a $30 honorarium as a token of appreciation for your cooperation.

I would like you to know that your answers and identity will be kept strictly

confidential. As we go through the study, I will be asking you some questions. If you

do not know the answers to any of the questions, it is okay to say so. Please do not

refer to any materials or literature in your office while answering these questions.

I am going to ask you to log onto the Internet. Please have your computer on and

accessible during the interview.

)DON'T HAVE INTERNT ACCESS AT ALL...TALLY AN TERMINATE.

OR

) DON'T CURRENTLY HAVE INTERNET ACCESS, BUT WILL AT A LATER TIME...SCHEDULE CALLBACK.

PROGRAR NOTE: RAOMIZE URL ASSIGNMENT ACCORDING TO QUOTAS.

First, please enter the following URL into your web browser:

) http://surveycenteronline. com/equipmentmm

OR

) http://surveycenteronline. com/equipmentbb

Let me know when you are there.

CONTINU AFTER RESPONDENT HAS INDICATED THAT HE/SHE IS AT THE WEB PAGE.

1. Can you clearly see the name on your computer screen?

( )NO...TALLY AN TERMINATE. ) YES...CONTINUE.
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2a. Assume for a moment that you were looking for a new x-ray table and you encountered

one that uses this name. Based on what you see here, would you OR would you not

have a belief as to who or what company puts out or sponsors this x-ray table?

)NO, I WOULD NOT...IF SAYS "NO, I WOULD NOT," SKIP TO Q.3a.

) YES, I WOULD...IF SAYS "YES, I WOULD," CONTINU WITH Q. 2b AN Q. 2c.

IF SPONTANOUS: ( )DON'T KNOW...IF SAYS "DON'T KNOW," SKIP TO Q.3a.

b. IF SAYS "YES, I WOULD" IN Q. 2a, ASK: Who or what company is that? IF SAYS THE NAM

OF A BRA OR COMPAN: Can you please spell that company name for me?

c. What makes you say that? PROBE: What else?

Please close your web browser now. Let me know when you have done this.

CONTINU AFTER RESPONDENT HAS INDICATED THAT HE/SHE HAS CLOSED THE WEB BROWSER.

3a. What, if anything, came to your mind when I first showed you the name of this x-ray

table? IF SAYS THE NAM OF A BRA OR COMPAN: Can you please spell that for me?

PROBE: Anything else? RECORD UP TO FIVE MENTIONS.

b. FOR EACH RESPONSE GIVEN IN Q. 3a, ASK: What makes you say that (INSERT RESPONSE

GIVEN IN Q.3a) came to your mind? PROBE: What else?

c. FOR EACH RESPONSE GIVEN IN Q. 3a, ASK: What kind of company or product is (INSERT

RESPONSE GIVEN IN Q. 3a)? How would you describe it to someone else if you were

explaining who or what it is?
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4a. Did any other product or products come to your mind when I first showed you the

name of this x-ray table?

) NO...IF SAYS "NO" SKIP TO "RECORD FROM OBSERVATION."

) YES...IF SAYS "YES" CONTINUE WITH Q. 4b AN Q. 4c.

IF SPONTANOUS: ( ) DON'T KNOW...IF SAYS "DON'T KNOW," SKIP TO "RECORD FROM

OBSERVATION. "

b. IF SAYS "YES" IN Q. 4a, ASK: What product or products is that? IF SAYS THE NAM OF

A BRA OR COMPAN: Can you please spell that for me? PROBE: Any others? RECORD UP

TO FIVE MENTIONS.

c. FOR EACH RESPONSE GIVEN IN Q.4b, ASK: What makes you say that (INSERT RESPONSE

GIVEN IN Q.4b) came to your mind? PROBE: What else?

RECORD FROM OBSERVATION: GENDER: ( )MAE ( ) FEMAE
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In order to be counted as a complete survey, I need to have a phone number where you can

be reached if a verifier calls to confirm that you participated in the study. May I

please have a phone number where you can be reached? This verification call would take

less than a minute of your time.

Is this your ( ) HOME ( ) BUSINESS or

RESPONDENT NAME:

CLINIC NAME:

CLINIC ADDRESS:

ZIP CODE:

) CELL phone? Thank you.

CITY ¡STATE:

INTERVIEWER: DATE:

CALL CENER:

INTERVIEWER CERTIFICATION

My signature below affirms that I have personally conducted this interview with the above

named respondent to the best of my ability and in compliance with the interviewing

instructions. I have recorded, as fully as possible, the respondent's complete answers

to the above questions.

SIGNATURE OF INTERVIEWER:

PRINTED NAME OF INTERVIEWER:

To thank you for your participation, we would like to send you or your favorite charity a

check for $30. Would you prefer to have the check sent directly to you OR to a charity

of your choice?

HONORARIUM: ( ) RESPONDENT () CHARITY: (SPECIFY, WITH MAILING ADDRESS FOR CHECK)

PLEASE MAE SURE TO RECORD INDIVIDUAL'S COMPLETE FIRST AN LAST NAM EVEN FOR CHARITY

DONATIONS.



EXHIBITS



ROLL-X



DIGI-X
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Rolex
Validation Summary

Total # of Respondents: 301

Reached: 203

Valid: 203

Invalid: 0

Not Reached: 98

153 WEST OHIO STREET SUITE 300 CHICAGO IL 606IO 312.321.811 WWWL)S.COM
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing DECLARATION OF PHILIP
JOHNSON has been served on Applicant this 25th day of August, 2010 via first class mail,
postage prepaid to:

Norman H. Zivin, Esq.
Hindy Dym, Esq.
Cooper & Dunham LLP
30 Rockefeller Plaza
20th Floor
New York, NY 10112 ~.


